their programs. Besides DBS and wireless cable, the programmers have access to
consumers through a wired network into their home through the incumbent cable
operator’s coax network. Since there is already a pipe into the home for video services,
LEC provision of video services does not require structural separation. On the other
hand, if the FCC imposes such a requirement upon telephone companies which offer
video services, it must also impose it on cable companies which offer telephony services,
to guard against "cross-subsidization" and "anti-competitive behavior" by the cable
company.

The Commission will amass a substantial record in the Computer 111
remand proceedings shortly (CC Docket No. 95-20). For now, however, the FCC need
only reexamine the evidence introduced in the second CI-III remand proceeding (CC
Docket No. 90-623). There, it wisely held that the costs of separation, which include the
probable death of enhanced services generally, outweigh the benefits of these services to
consumers. SBC would have to rethink entry into the video services market if structural
separation were mandated. The resulting costs would have a profound impact on SBC’s
video services. Structural separation certainly would inhibit SBC’s ability to be fully
responsive to customers’ desire for choice and convenience. It would be unwise for the
FCC to impose this stricture and we urge against it.

V.

The Commission tentatively concludes that it should construe all of the suggested

conditions upon LEC provision of video programming as a conditional waiver of 47
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U.S.C. § 533 pursuant to the Commission’s power under subparagraph (b)(4) to grant
"waivers." This outlandish conclusion is urged because of the general rule that statutes
should be construed whenever possible so as to avoid unconstitutionality,

Two rather obvious conclusions are immediately apparent. First, it is
impossible for any waiver authority to be granted to the FCC pursuant to a statute which
is itself unconstitutional. Since the enabling legislation for the waiver is invalid, no valid
waiver can be granted. Second, a waiver of a statute for the entire industry to which it
applies is not a waiver. It is a ruling by the Commission that the statute is so flawed that
application no longer serves the public interest. However, as the District of Columbia
Court of Appeals has often urged the Commission to observe, the FCC does not choose
the laws it is given to enforce and it cannot pretend, even through clever interpretation
of legislation, that it holds powers not granted by Congress. See, e.g., MCI v. FCC, 765
F.2d 1186, 1193 (D.C. Cir. 1985). If Congress mandated that telephone companies
cannot become cable operators in-region, it will take more than a waiver by the FCC to
change that fact.®* This transparent effort by the government to avoid the humiliation
of universal defeat in court should be abandoned as the subterfuge for due process that

it is.

%Alternatively, the proposed waiver may be a violation of the various injunctions
against the United States restraining enforcement of Section 533. After all, the statute
must surely be in danger of being "applied” before its application can be "waived." But
since the Commission is forbidden to apply the statute to five BOCs, as to them at least
no waiver may be granted. The remaining companies have not requested such a waiver
and the Commission would be an unwelcome volunteer in the federal litigation should it
grant one.
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VL. CONCLUSION

The FCC has made great progress in recent months in moving the
development of video dialtone procedures expeditiously. The Commission can be
justifiably proud at the fact that it has brought a serious backlog of VDT applications
nearly current, that it is generally keeping abreast of new applications and that it has
applied a great deal of thought to the questions raised by industry and legal
developments. Regrettably, however, much of this progress is likely to become wasted
effort, because the very premise supporting VDT is fundamentally flawed. The statute
which inspired the Commission to invent VDT is gone, and with it all the rationale for a
common carrier alternative designed only to permit an end run around it.

SBC would have preferred that the FCC had taken the opportunity
presented by the string of cases invalidating the cross-ownership restriction to reinvent
the process ab invito. Since it has not, however, the order which results from this
proceeding must be exceedingly careful to delineate which of the two models it follows,
the cable or the VDT model, and then must equally carefully analyze its statutory
authority for each provision of the regulation it applies. Properly performed, this type of
analysis should lead the FCC to clean up the VDT model to give additional flexibility to
the carriers (and their programmer-customers, affiliated or not) and at the same time

preserve the cable model from all intrusions of Title II regulation.
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Ideally, the end result of this undertaking will move the Commission a little
closer to the realization that it fundamentally is in the business of regulating services, not

carriers, and that very little regulation of video service will be necessary once LECs enter

the market.

Respectfully submitted,

Southwestern Bell Corporation
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ATTACHMENT A

Network $ ownerghip Network owper $ _ownership
AMC Cablevigion Systems 75.0% Encore Tele-Communications, Inc. 90.0%
NBC 25.0 JJS Communications 10.0
A&E Hearst 37.5 E! Time Warner 48.3
Capital Cities/ABC 37.5 Comcast 10.3
NBC 25.0 Continental Cablevision 10.3
Am. Talking NBC 100.0 Cox 10.3
BET Robert Johnson 55.2 NewChannels 10.3
Tele-Communications, Inc. 21.4 Tele-Communications, Inc. 10.3
Time Warner 17.8 ESPN Capital Cities/ABC 80.0
Stockholders under 5% 5.6 Hearst 20.0
The Box Starnet CEA 56.3 ESPN 2 Capital Cities/ABC 80.0
Public 26.7 Hearst 20.0
Island Trading Co. 11.5 FAM Public 47.7
Tele-Communications, Inc. 5.5 Tele-Communications, Inc. 18.1
Bravo Cablevision Systems 50.0 Regent University 10.3
NBC 50.0 CBN 9.9
Cartoon Turner Broadcasting (a) 100.0 Class A - Trust 6.4
CHC Cable Health TV 90.0 Class A - CEO 3.9
Tele-Communications, Inc. 5.0 Intl. Family Ent. management 3.7
Reebok 5.0 Flix Viacom 100.0
Cinemax Time Warner 100.0 £X Fox Broadcasting 100.0
CMT Gaylord Entertainment 67.0 HBO Time Warner 100.0
Group W 33.0 Headline News Turner Broadcasting (a) 100.0
CNBC NBC 100.0 HSN Tele-Communications, Inc. 79.2
CNN Turner Broadcasting (a) 100.0 FMR Corp. 10.5
Comedy Central Time Warner 50.0 Public 9.2
CNN Viacom $0.0 officers/Directors (b) 1.1
Court TV Tele-Communications, Inc. 33.3 International ICN Entertainment 50.0
Time Warner 33.3 Encore’ 50.0
Cablevision Systems 16.7 Lifetime Hearst 50.0
NBC 16.7 Capital Cities/ABC 50.0
C-8SPAN Cable operator-supported/nonprofit - Mind Extension Jones Education Network 51.0
Discovery Tele-Communications, Inc. 49.0 Jones International 25.0
Cox 24.0 Jones Spacelink 13.0
NewChannels 24.0 Glenn Jones 11.0
John Hendricks 3.0 Movie Channel Viacom 100.0
Disney Walt Disney Co. 100.0 MTV Viacom 100.0

© 1994 Paul Kagan Associates, Inc.

CABLE NETWORK OWNERSHIP

Compiled from cable network data.

(continued on next page)
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CATV Afflliated Programmers as a Percent of the industry

AFFILIATED/ FILM INDUSTRY 1991 FLM % OF THEIR
UNAFFILIATED COMPANY NAME REVENUE COMPANY
A TIME WARNER (Warner Brothers) 3,455.0 25.9
A PARAMOUNT COMMUNICATIONS 2,657.4 62.3
A TURNER BROADCASTING 258.9 15.8
A VIACOM 248.3 13.2
A MULTMEDIA 129.1 22.4
A THAMES ENTERTAINMENT (Cox) 53.9 100
TOTAL AFFILIATED 6,802.6
PERCENT OF TOTAL INDUSTRY 37.68%
u SONY 3,314.9 46.3
U DISNEY 3,115.2 100
U NEWS CORP 1,858.0 37.8
U MGM 729.5 100
u CARIOCO PICTURES 560.7 100
v KING WORLD 503.2 100
u SPELLING 258.5 100
U NEW LINE CINEMA 227.0 100
U ORION PICTURES 222.3 100
U REPUBLIC PICTURES 88.3 100
U SAMUAL GOLDWYN 72.2 100
U MAGE ENTERTAINMENT 60.4 100
v RH ENTERTAINMENT 56.5 100
u DICK CLARK 34.1 100
U PLAYBOY ENTERPRISES 32.5 17.6
v COMMUNICATIONS & ENTERTAINMENT 29.9 100
v KUSHNERLOCKE 24.1 100
U MAGINE FILM 21.2 100
u KINGS ROAD ENTERTAINMENT 20.4 100
U NORTHWEST TELEPRODUCTIONS 13.8 100
v PRODUCERS ENTERTAINMENT GROUP 4.1 100
U LANCIT MEDIA 2.8 100
v CROWLEY FINANCIAL 1.3 100
TOTAL UNAFFILIATED 11,250.9
PERCENT OF TOTAL INDUSTRY 62.32%
TOTAL FILMED ENTERTAINMENT 18,053.5

NOTE: Revenues in millions
SOURCE: Veronis, Suhler & Associates Inc., Communications Industry Report - 1991
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